Steps to Implement a 9/80 Schedule for Non-Exempt Employees

Setting up a 9/80 for non-exempt employees isn’t difficult, but does require some consideration.  Because of the legal requirement to pay overtime after forty hours worked in a workweek, there are a number of technicalities that must be met.   The Fair Labor Standards Act (FLSA) requires that special procedures be followed when a non-exempt employee begins, changes, or ends a 9/80 schedule to determine if any overtime must be paid.

Special note:  There is no law that requires breaks or lunch periods.  However, your company may have a policy requiring full time employees to schedule a minimum of a half-hour lunch break each day.

Exempt Employees

Since there is no limitation on the hours worked by an exempt employee, and no overtime pay is required by law, there are no special procedures for beginning such a schedule.  The exempt employee can begin working the new schedule at the beginning of any pay period.  No change in the workweek is required, and it is not necessary to split the flex day or keep any special records.

Glossary of Terms

Here are a few terms that will be used throughout this guide.

· The 9/80 compressed work schedule is working eight days of nine hours, one day of eight hours with the tenth day off (flex day) in a two week period.

· The calendar week is Sunday through Saturday.

· The workweek is a seven-day (168 consecutive hours) period that is established to calculate overtime.  It does not change from week to week.  It could be the same as the calendar week, but it doesn’t have to be.

· The work schedule is the schedule of hours that an employee is actually expected to work.  The schedule may change from week to week, and can be whatever combination of hours that the employer needs or requires the employee to work.

· The flex day is the day that the employee is off every other week.

· The short day is the eight-hour day of the 9/80 schedule.

10 Steps to Establishing the New Work Week

A new 9/80 schedule may begin in any week but must be started at the beginning of a pay period in order to maintain the number of hours worked at 80 hours.  A change in the workweek, special procedures, and special record keeping are required when a non-exempt employee is placed on a 9/80 schedule.  

The work schedule must be started at the beginning of a pay period.  The best time to start the schedule is during any pay period that contains a holiday, especially if the holiday falls during the first week of the pay period.

Step1:  Select the employee’s “flex” day.  This day should not be changed, switched or traded as it can result in overtime.   Special Note:  Making such a trade will automatically create overtime in one of the workweeks.  

Step 2:  Calculate the workweek.  For many organizations, the workweek for calculating overtime is the same as the calendar week:  it begins on Sunday at 12:01 a.m. and ends on Saturday at midnight every week.  You can begin a workweek in the middle of the day of the week that is the employee’s flex day.  This is the period that will be used to calculate whether overtime is worked from now on.  The workweek will no longer be the same as the calendar week.
Step 3:  To determine when to start the new workweek, start with the flex day and count backward the hours scheduled for each day in the new 9/80 schedule until you reach 40 hours.  This will be in the middle of the same day of the week as the flex day.  Be sure to allow for a lunch period on that day.  This will be the starting time of the new workweek.

Step 4:  The new workweek will overlap two pay periods.  It may be the supervisor’s responsibility to monitor the work schedules to determine and record if an employee works any overtime.  Payroll may not be able to determine whether overtime is worked because the workweek overlaps two time cards or time sheets.

Step 5:  Time is still reported to Payroll based on the regular two-week pay period.  Overtime worked will be reported in the pay period in which it is worked.

Step 6:  The new workweek should be established at least one week before the employee actually starts working the 9/80 schedule.  Because the new workweek begins in the middle of the calendar week, there will be a partial week in-between the last full calendar workweek and the new one.

If the 9/80 workweek is established at least one week before the employee actually begins to work the 9/80 schedule, then the special procedure required by FLSA is met.

Step 7:  If the employee takes a sick or vacation day on a regularly scheduled nine hour day, nine hours of leave must be recorded.  

As an example:  If the employee is off work for the entire week that normally has the flex day in it, and she/he is scheduled for four nine hour days that week, then thirty-six hours of sick or vacation time is recorded.  If she/he is off for an entire week, and is regularly scheduled to work four nine hour days and an eight-hour day that week, then forty-four hours of sick or vacation time are recorded.

Step 8:  If a holiday falls on an employee’s flex day, the employee will be given another day off during the pay period, usually either the day before or the day after the holiday.

Step 9:  The holiday is always an eight-hour day.  If the holiday does not fall during the same workweek as the employee’s regularly scheduled eight-hour day, an hour must be made up during the holiday week.  This can be done in one of several ways:

· Work an extra hour on one other day 

· Work an extra half hour on two other days

· Take an hour of vacation time

· Take an hour of voluntary leave without pay

Step 10:  A record of the new schedule and the new workweek must be kept in the department.  Samples of the record can be kept in the H.R. department and forms to assist in developing and implementing a 9/80 schedule are included with this information.

9/80 Schedule Scenarios

Please review each of the examples to become fully familiarized with the different situations that can occur when setting up a 9/80 schedule for a non-exempt employee.

Old Schedule Conversion

Jane’s current schedule is 8:00 a.m. to 5:00 p.m., Monday through Friday, with an hour for lunch from 12:00 p.m. to 1:00 p.m.  The current workweek is Sunday through Saturday.  Jane will be switching to a 9/80.  Here’s her new schedule with a half hour lunch each day.

Week #1






Week #2

Monday
7:30 – 5:00




Monday
Flex Day


Tuesday
7:30 – 5:00




Tuesday
7:30 – 5:00

Wednesday
7:30 – 5:00




Wednesday
7:30 – 5:00

Thursday
7:30 – 5:00




Thursday
7:30 – 5:00

Friday

7:30 – 4:00




Friday

7:30 – 5:00

In determining what the new workweek should be enter the hours from both the current and proposed schedules on to the same form:

	
	Sun
	Mon
	Tues
	Wed
	Thurs
	Fri
	Sat
	

	Current

Schedule
	
	8
	8
	8
	8
	8
	
	Pay Period

80 Hours

	
	
	8
	8
	8
	8
	8
	
	

	Proposed

Schedule
	
	9
	9
	9
	9
	8
	
	Pay Period

80 Hours

	
	
	Flex
	9
	9
	9
	9
	
	


The workweek for a 9/80 schedule always begins in the middle of the day of the week that includes the flex day.  Starting the workweek on any other day will always result in overtime in one or the other of the two weeks in the schedule.

Now divide the flex day into two sections.  Since no hours are worked on the flex day, each section will have zero hours in it.   Count backwards from the flex day to determine where the forty-hour cut off is:

	
	Sun
	Mon
	Tues
	Wed
	Thurs
	Fri
	Sat

	Pay Period

80 Hours
	
	8
	8
	8
	8
	8
	

	
	
	8
	8
	8
	8
	8
	

	Pay Period

80 Hours
	
	4
	(40) 5
	((35) 9
	((26) 9
	((17) 9
	((8) 8
	

	
	
	(0
	0
	9
	9
	9
	9
	


     Start

We now know that the first four hours of every Monday are in one workweek and the last five are in the next workweek.  Since the proposed schedule indicates that the day begins at 7:30 a.m., we can add four hours and determine that the first workweek will end and the second workweek will begin at 11:30 a.m.

Special note:  It is always best to establish the start of the workweek so lunch on that day is taken after that time.  It is much easier to deal with unexpected delays to the lunch break. 

We could have made the workweek begin at noon, but Jane would then be required to finish lunch before noon.  If, for some reason, Jane was unable to start lunch until after 11:30, you would again have an overtime situation.

When Workweeks Overlap

When a new workweek is established, there are always a few days left hanging that don’t add up to a full week between the end of the old workweek and the beginning of the new one.  This requires what is called “overlapping the workweeks.”  You must look at the hours worked by Jane during that period as if they were currently working under each of the workweeks.

If it looks as if there are more than 40 hours in either of the workweek formats, you must pay overtime.  The overtime must be paid even if Jane didn’t change the total number of hours worked.

Because of this, it is best to establish the new workweek at least a full week, preferably two, before you change the work hours to the new work schedule.  If Jane makes no changes in her work hours during that time, there will be no overtime paid.

Transition Two Weeks Prior to New Schedule

Following is an example of changing the workweek from the sample situation a couple of weeks before the work schedule is changed.  Remember, the new workweek begins on Mondays as 11:30 a.m., and the current work schedule is 8:00 to 5:00 with lunch from noon to 1:00.

	
	Sun
	Mon
	Tues
	Wed
	Thurs
	Fri
	Sat
	

	Pay Period

80 Hours
	
	3 ½   4 1/2
	8
	8
	8
	8
	
	Old workweek = 40 hrs.

	
	
	3 1/2
	4 1/2
	8
	8
	8
	8
	
	New workweek = 40 hrs.

	Pay Period

80 Hours
	
	3 1/2
	4 1/2
	8
	8
	8
	8
	
	

	
	
	3 1/2
	4 1/2
	8
	8
	8
	8
	
	


As you can see, the change in the workweek did not cause any overtime when the hours worked didn’t change.
Taking the above schedule, let’s convert it to the new 9/80 work schedule.

	
	Sun
	Mon
	Tues
	Wed
	Thurs
	Fri
	Sat
	New Workweek

	Pay Period

80 Hours
	
	3 ½
	4 1/2
	8
	8
	8
	8
	
	 = 40 hrs.

	
	
	3 1/2
	4 1/2
	8
	8
	8
	8
	
	= 40 ½ hrs.

	Pay Period

80 Hours
	
	4
	5
	9
	9
	9
	9
	
	= 40 hrs.

	
	
	0
	0
	9
	9
	9
	9
	
	


Since you want to keep the hours worked in the pay period at 80, the new 9/80 schedule must be implemented for the whole pay period.  Because the pay period isn’t the same as the workweek, the new 9/80 schedule won’t be starting at the beginning of the workweek.  In our sample situation, it will start at 7:30 on Monday morning, which is part of the workweek that ends at 11:30.

There is often a minimal amount of overtime that must be paid when you change Jane’s hours.  She has 40 ½ hours of work in the first workweek of the new schedule, or ½ hour of overtime.  Since the total of 80 hours that you are going to pay the employee for in the pay period includes this ½ hour, the straight time portion of the overtime is paid.  You would owe Jane the additional half-time of the overtime pay, or 1/4 of an hour of pay.

Implement During a Holiday to Avoid OT

Try to implement the 9/80 in a pay period that begins with a holiday, then Jane would not actually work over 40 hours in the workweek.  Since overtime is only calculated on hours that are actually worked, the change would not create any overtime.

As an example, let’s say the first Monday of a pay period is a holiday.  It was going to be a nine-hour day for Jane, but now we replace that day with a holiday designation on our calendar. 

	
	Sun
	Mon
	Tues
	Wed
	Thurs
	Fri
	Sat
	Hrs Actually Worked

	Pay Period

80 Hours
	
	3 ½
	4 1/2
	8
	8
	8
	8
	
	 = 40 hrs. worked

	
	
	3 1/2
	4 1/2
	8
	8
	8
	8
	
	= 36½  hrs. worked

	Pay Period

80 Hours
	
	H
	H
	9
	9
	9
	9 (8)
	
	= 36 hrs. worked

	
	
	0
	0
	9
	9
	9
	9
	
	


We have to make sure there is a total of forty hours of pay in the workweek.  Since holiday pay is eight hours, and the Friday in this workweek would have been the employee’s eight hour day, she should work nine hours that day. If she had only worked the normal eight hours on the first Friday, you can add the hours up and see that there would only be seventy-nine hours of pay for the pay period.

On the other hand, if the eight-hour day were normally scheduled in the second workweek, Jane would have had to work an extra hour on one of the nine-hour days of the holiday week.  If she were to work nine hours on an eight-hour day that was not in the same workweek, it would have meant that there were thirty-nine hours worked in the first workweek and forty-one hours worked in the second workweek, resulting in overtime.

Changing the Workweek & Schedule Simultaneously

If we change the workweek and the work schedule at the same time, overtime caused by the overlap of the workweeks would occur as shown below:

	
	Sun
	Mon
	Tues
	Wed
	Thurs
	Fri
	Sat
	

	Pay Period
	
	8
	8
	8
	8
	8
	
	

	
	
	8
	8
	8
	8
	8
	
	

	Workweek = 44 hrs.
	
	4
	5
	9
	9
	9
	8
	
	New workweek = 40 hrs.

	
	
	0
	0
	9
	9
	9
	9
	
	


Sunday and the first four hours of Monday make up the period of time that is left hanging, not a part of either of the workweeks.  Overlap the two workweeks and look at the hours worked in the calendar week as if they were a part of each workweek in turn.

If there appears to be any overtime when you look at either workweek, it must be paid.  There are only 40 hours in the new workweek of Monday at 11:30 a.m. to Monday at 11:30 a.m.; however, when we look at the original workweek of Sunday through Saturday, there are 44 hours.

Jane is owed the additional half-time for the four hours of overtime.  Overtime can be significant when you change both the workweek and the work schedule at the same time.

“What if” Questions

Q. Jane left one hour early on Wednesday, but stayed an extra hour on Friday, which would have been her short day.  Should vacation be charged on Wednesday or do I pay overtime Friday?

A. Neither.  She should be paid for 40 hours worked that week.

Q. There was a holiday on Thursday and holiday pay is eight hours.  Jane did not make up the extra hour that week so would she be paid for 39 hours?

A. Yes.  She should be paid for eight hours holiday pay and 31 hours regular pay.

Q. Jane worked an extra hour on Tuesday, two extra hours on Thursday, and then worked only four hours and put in for four hours of sick leave for Friday (which was normally her short day).  How is that calculated?

A. Jane worked 39 hours that week and she should be charged for only one hour of sick leave.  There is no overtime.

Q. Jane worked on the afternoon of her flex day.  She then worked the regularly scheduled hours on Tuesday, Wednesday, Thursday and Friday.  The following Monday was a holiday.  Was there overtime?

A. No.  Jane should be paid for 40 hours of regular time and four hours of holiday pay.  There is no overtime.

Q. Monday was a holiday (normally a nine-hour day) and Jane scheduled a vacation day on Tuesday (a nine-hour day) then worked a nine hour day on Saturday.  How is that figured?

A. Assuming she worked her regular hours on Wednesday, Thursday and Friday, she worked 35 hours that week and would be getting four hours of holiday pay.  Only one hour of vacation should be charged.  There is no overtime.

As you can see, the importance of always looking at the employee’s work hours based on the workweek established for the 9/80 schedule instead of the calendar week is crucial.  It’s the key to a successful 9/80 program and can keep your organization from violating the overtime law (FLSA).

Special note:  Keep a calendar for each non-exempt employee on the 9/80 schedule to see the effect that any changes in hours worked will have.  Drawing diagonal lines to split the appropriate day and show hours actually included in each workweek make it a simple matter to calculate overtime.

Attached is a sample form that can be used for non-exempt employees going on the 9/80 schedule.   It is a suggested format for keeping the information that must be maintained in the department.  The signatures are optional, but having both the employee and the supervisor sign helps to ensure that both are aware of all the details of the schedule.

9/80 Schedule Agreement

Employee name: ___________________________________________
Workweek begins: _________________________________________
(Mid-day of week chosen as flex day, every week)

Effective date of new schedule: ______________________________
(First day of pay period)

Flex Day: _______________________________________
Short Day: ______________________________________
Lunch Break: ____________________________________
My 9/80 work schedule is as follows:

	
	Sun
	Mon
	Tues
	Wed
	Thurs
	Fri
	Sat
	

	First

Week
	
	
	
	
	
	
	
	Pay Period

80 Hours

	Second 

Week
	
	
	
	
	
	
	
	


____________________



__________________

Employee Signature




Date

____________________



__________________

Supervisor Signature




Date

1
8

